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under the plan for the year under the
rules in § 1.401(a)(26)–5.

(b) Simplified testing method. A plan is
treated as satisfying the requirements
of paragraph (a) of this section if it sat-
isfies section 401(a)(26) on any single
plan day during the plan year, but only
if that day is reasonably representative
of the employer’s workforce and the
plan’s coverage. A plan does not have
to be tested on the same day each plan
year.

(c) Retroactive correction. If a plan
fails to satisfy section 401(a)(26) for a
plan year, the plan may be retro-
actively amended during the same pe-
riod and under the same conditions as
provided for in § 1.401(a)(4)–11(g)(3)
through (g)(5) to satisfy section
401(a)(26). A plan merger that occurs by
the end of the period provided in
§ l.401(a)(4)–11(g)(3)(iv) is treated solely
for purposes of section 401(a)(26) as if it
were effective as of the first day of the
plan year. The rule of this paragraph
(c) may be illustrated by the following
example.

Example. Assume that an employer with 500
employees maintains two defined contribu-
tion plans. Plan A benefits 45 employees.
Plan B benefits 50 employees. Immediately
before the end of the period provided for in
§ 1.401(a)(4)–11(g)(3)(iv), the employer expands
coverage under Plan A to benefit 20 more
employees retroactively for the plan year.
Thus, Plan A satisfies paragraph (a) of this
section for the plan year. Alternatively, be-
fore the end of the period provided for in
§ 1.401(a)(4)–11(g)(3)(iv), or later if a later pe-
riod is applicable under section 401(b), the
employer could merge Plan A with Plan B to
satisfy section 401(a)(26).

[T.D. 8375, 56 FR 63418, Dec. 4, 1991]

§ 1.401(a)(26)–8 Definitions.
In applying this section and

§§ 1.401(a)(26)–1 through 1.401(a)(26)–9
the definitions in this section govern
unless otherwise provided.

Collective bargaining agreement. Collec-
tive bargaining agreement means an
agreement that the Secretary of Labor
finds to be a collective bargaining
agreement between employee rep-
resentatives and the employer that sat-
isfies § 301.7701–17T. Employees de-
scribed in section 413(b)(8) who are em-
ployees of the union or the plan and
are treated as employees of an em-
ployer are not employees covered pur-

suant to a collective bargaining agree-
ment for purposes of section 401(a)(26)
unless the employees are actually cov-
ered pursuant to such an agreement.

Collectively bargained employee. Collec-
tively bargained employee means a col-
lectively bargained employee within
the meaning of § 1.410(b)–6(d)(2).

Covered by a collective bargaining
agreement. Covered by a collective bar-
gaining agreement means covered by a
collective bargaining agreement within
the meaning of § 1.410(b)–6(d)(2)(iii).

Defined benefit plan. Defined benefit
plan means a defined benefit plan with-
in the meaning of § 1.410(b)–9.

Defined contribution plan. Defined con-
tribution plan means a defined contribu-
tion plan within the meaning of
§ 1.410(b)–9.

Employee. Employee means an em-
ployee, within the meaning of § 1.410(b)–
9.

Employer. Employer means the em-
ployer within the meaning of § 1.410(b)–
9.

ESOP. ESOP means an employee
stock ownership plan within the mean-
ing of section 4975(e)(7) or a tax credit
employee stock ownership plan within
the meaning of section 409(a).

Former employee. Former employee
means a former employee within the
meaning of § 1.410(b)–9.

Highly compensated employee. Highly
compensated employee means an em-
ployee who is highly compensated
within the meaning of section 414(q).

Highly compensated former employee.
Highly compensated former employee
means a former employee who is highly
compensated within the meaning of
section 414(q)(9).

Multiemployer plan. Multiemployer
plan means a multiemployer plan with-
in the meaning of section 414(f).

Noncollectively bargained employee.
Noncollectively bargained employee
means an employee who is not a collec-
tively bargained employee.

Nonhighly compensated employee. Non-
highly compensated employee’ means an
employee who is not a highly com-
pensated employee.

Nonhighly compensated former em-
ployee. Nonhighly compensated former
employee means a former employee who
is not a highly compensated former
employee.
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Plan. Plan means plan as defined in
§ 1.401(a)(26)–2(c).

Plan year. Plan year means the plan
year of the plan as defined in the writ-
ten plan document. In the absence of a
specifically designated plan year, the
plan year is deemed to be the calendar
year.

Professional employee. Professional em-
ployee means a professional employee
as defined in § 1.410(b)–9.

Section 401(k) plan. Section 401(k) plan
means a plan consisting of elective
contributions described in § 1.401(k)–1
(g)(3) under a qualified cash or deferred
arrangement described in § 1.401(k)–
1(a)(4)(i).

Section 401(m) plan. Section 401(m) plan
means a plan consisting of employee
contributions described in § 1.401(m)–
1(f)(6) or matching contributions de-
scribed in § 1.401(m)–1(f)(12), or both.

[T.D. 8375, 56 FR 63418, Dec. 4, 1991]

§ 1.401(a)(26)–9 Effective dates and
transition rules.

(a) In general. Except as provided in
paragraphs (b), (c), and (d) of this sec-
tion, section 401(a)(26) and the regula-
tions thereunder apply to plan years
beginning on or after January 1, 1989.

(b) Transition rules—(1) Governmental
plans and certain section 403(b) annuities.
Section 401(a)(26) is treated as satisfied
for plan years beginning before the
later of January 1, 1996, or 90 days after
the opening of the first legislative ses-
sion beginning on or after January 1,
1996, of the governing body with au-
thority to amend the plan, if that body
does not meet continuously, in the case
of governmental plans described in sec-
tion 414(d), including plans subject to
section 403(b)(12)(A)(i) (nonelective
plans). For purposes of this paragraph
(b)(1), the term ‘‘governing body with
authority to amend the plan’’ means
the legislature, board, commission,
council, or other governing body with
authority to amend the plan.

(2) Early retirement ‘‘window-period’’
benefits. Early retirement benefits
available under a plan only to employ-
ees who retire within a limited period
of time, not to exceed one year, are
treated as satisfying section 401(a)(26)
if such benefits are provided under plan
terms that were adopted and in effect
on or before March 14, 1989.

(3) Employees who do not benefit be-
cause of a minimum-period-of-service re-
quirement or a last-day requirement. For
the first plan year beginning after De-
cember 31, 1988, and before January 1,
1990, employees who are eligible to par-
ticipate under the plan and who fail to
accrue a benefit solely because of the
failure to satisfy either a minimum-pe-
riod-of-service requirement of 1000
hours of service or less or a last-day re-
quirement may be treated as benefiting
under the plan.

(4) Certain plan terminations—(i) In
general. Except as provided in para-
graph (b)(4)(ii) of this section, if a plan
terminates after section 401(a)(26) be-
comes effective with respect to the
plan (as determined under paragraph
(a) of this section), the plan is not
treated as a qualified plan upon termi-
nation unless it complies with section
401(a)(26) and the regulations there-
under (to the extent they are applica-
ble) for all periods for which section
401(a)(26) is effective with respect to
the plan.

(ii) Exception. Notwithstanding para-
graphs (a) and (b)(4)(i) of this section, a
plan does not fail to be treated as a
qualified plan upon termination merely
because the plan fails to satisfy the re-
quirements of section 401(a)(26) and the
regulations thereunder if the plan is
terminated with a termination date on
or before December 31, 1989, and either
of the following conditions is satisfied:

(A) In the case of a defined benefit
plan, no highly compensated employee
has an accrued benefit under the plan
exceeding the lesser of either the ben-
efit the employee had accrued as of the
close of the last plan year beginning
before January 1, 1989, or the benefit
the employee would have accrued as of
the close of the last plan year under
the terms of the plan in effect and ap-
plicable with respect to the employee
on December 13, 1988.

(B) In the case of a defined contribu-
tion plan, no highly compensated em-
ployee receives a contribution alloca-
tion for any plan year beginning after
December 31, 1988. For this purpose, a
contribution allocation with respect to
an employee for a plan year beginning
before January 1, 1989, may be treated
as a contribution allocation for a plan
year beginning after December 31, 1988,
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